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POWER OF THE COURT TO AWARD COMPENSATION IN
CRIMINAL CASES REVISITED?
A critical appraisal of Ankush Shivaji Gaikwad V. State of Maharashtra

Praveen Patil"

The recognition of compensatory right in criminabgedure code has been three
phase edification in Indian jurisprudence. Way batk1973, Section 357 of Criminal
Procedure Code, 1973, (herein after Cr.P.C) matkednception of compensatory right in
criminal law? In 2008, Section 357A entered the Criminal Proced@ode book, with
improvements over the existing rightsThirdly, the amendment Act of 2013 made the
greatest contribution in the form of mandatory cemgation by the government in certain

offences’

However, even though these welfare provisions =isting in the Criminal Procedure
Code, neither section 357 nor section 357A have meeived a substantial attention of the
judiciary. These welfare provisions were never take the ultimate spirit with which they
have been enacted. In fact, the judiciary was nim#hered about the capacity of the
offenders and suitability of the offences for ex&rng salutary powers under sections 357
and 357A"

“Doctoral Candidate, Karanatak University, Dharwad.

! Before 1973, The Criminal Procedure Code of 189&fe form of Section 545) contained a provision fo
restitution. However, for its inherent defects, tleav Commission of India in its 41st Report subedtin 1969
pressed for the need of a separate provision fidinvicompensation. Section 357 of criminal procedtode
sustainably reflects the said intention of Law Caswsion of India.

2 This amendment came into effect from 31 Decen®@®9. Under this provision the Court is empowered t
direct the State to pay compensation to the vidtinsuch cases wheraht compensation awarded under
Section 357 is not adequate for such rehabilitgtionwhere the case ends in acquittal or dischaage the
victim has to be rehabilitated.

% The Criminal Law (Amendment) Bill, 2013 was passsdthe Lok Sabha on March 19, 2013, and by the
Rajya Sabha on March 21, 2013.The, Bill receivegsi@ential assent on April 2, 2013 and came intoefo
from April 3, 2013.Newly inserted section 357 B dsdThe compensation payable by the State Government
under section 357A shall be in addition to the paghof fine to the victim under section 326A ottisec376D

of the Indian Penal Code.”

* In Sarwan Singh and Ors. v. State of Punja®78 CriLJ 1598, this court said that in awagdiompensation

it was necessary for the court to decide whethectse was a fit one in which compensation has @aarded.

If it is found that compensation should be paichttiee capacity of the accused to pay compensatsrtdibe
determined. The Court said that the purpose woatdoa served if the accused was not able to pafirteeor
compensation for imposing a default sentence fopagment of fine would not achieve the object.

Further, inPalaniappa Gounder v. State of Tamil Nadu and.Q¥877 CriLJ 992 the court observed
that it was the duty of the court to take into astdhe nature of crime, injury suffered, the jest of the claim
for compensation, the capacity of the accused yoaual other relevant circumstances in fixing theoant of
fine or compensation.



This dismal judicial attitude has been cured by r8omg Court inAnkush Shivaiji
Gaikwad V. State of MaharashtraAnkush Shivaji Gaikwadecided by Hon’ble Supreme
Court of India has been an eye opener in victinispuudence, an essential insertion in
progressive interpretation and flagship in economk@bilitation of sufferers. Hon’ble bench
consisting of J. Thakur T.S. and J Gyan Sudhaav&d down the proposition that

“While the award or refusal of compensation undect®n 357 of Code of

Criminal Procedure, in a particular case may béhiwithe Court's

discretion,there exists a mandatory duty on the Court to ajiglynind to

the question in every criminal cas&pplication of mind to the question is

best disclosed by recording reasons for awardifigfireg compensatiofi”

(emphasis supplied)

In arriving at the said ratio, two premises weighth@ court’'s reasoning, the
established practices in England and U8Ad rules of statutory interpretation where ‘may’
may be interpreted as ‘shall’.

In England, The Criminal Justice Act 1982 requites courts to consider the making
of a compensation order in every case of deathrynjoss or damage and, where such an
order was not given, imposed a duty on the coudive reasons for not doing so. It also
extended the range of injuries eligible for compios. These new requirements mean that
if the court fails to make a compensation ordemitst furnish reasons. Where reasons are
given, the victim may apply for these to be subjequdicial review’

In the United States of America, the Victim and Mégs Protection Act of 1982
authorizes a federal court to award restitutiomr®ans of monetary compensation as a part
of a convict's sentence. Section 3553(a)(7) oeTi® of the Act requires Courts to consider
in every caséthe need to provide restitution to any victimstioé offense’ Though it is not
mandatory for the Court to award restitution inrgvease, the Act demands that the Court
provide its reasons for denying the same. SectEBB8&) of Title 18 of the Act states as
follows: “If the court does not order restitution or ordeosly partial restitution, the court

shall include in the statement the reason therebf.”

®(2013) 6 SCC, decided on May 3, 2013

®Ibid Para 62

" Oxford Handbook of Criminolog§1994 Edn., p.1237-1238), which has been quotet approval inDelhi
Domestic Working Women's Forum v. Union of Indid @rs. (1995) 1 SCC 14

® |bid Para 32



The practice in these two jurisdictions easily dongd the Hon’ble court to hold that
compensation shall be considered in every crimiagles unless expressly unwarranted for
and the court shall furnish the reasons for norrdnvg of compensation.

Further, the language of Section 357 Cr.P.C. alaacg may not suggest that any
obligation is cast upon a Court to apply its miadie question of compensation. Sub-section
(1) of s.357 states that the Coumidy’ order for the whole or any part of a fine recackto
be applied towards compensation in the followingesa
(i) To any person who has suffered loss or injuyythe offence, when in the opinion of the
Court, such compensation would be recoverable bly parson in a Civil Court.

(i) To a person who is entitled to recover damageder the Fatal Accidents Act, when there
is a conviction for causing death or abetment thfere

(i) To a bona fide purchaser of property, whichshbecome the subject of theft, criminal
misappropriation, criminal breach of trust, chegtiar receiving or retaining or disposing of

stolen property, and which is ordered to be resttwats rightful owner.

Sub-section (3) of Section 357 further empowersGbert by stating that itrhay’
award compensation even in such cases where thensenmposed does not include a fine.
The legal position is, however, well-establishedttbases may arise where a provision is
mandatory despite the use of language that makkscitetionary.

The court observed that

‘...There is no gainsaying that Section 357 confepswer on the Court in so

far as it makes itlegal and possible which there would otherwise beight

or authority to d8 viz. to award compensation to victims in crimireses.

The question is whether despite the use of disgraty language such as the

word “may’, there is ‘something in the nature of the power to award

compensation in criminal cases, in the object fbiclv the power is conferred

or in the title of the persons for whose benefitsitto be exercised which,

coupled with the power conferred under the prowisicasts a duty on the

Court to apply its mind to the question of exerocidethis power in every

criminal case.’

Applying the reasoning adopted i@mt. Bachahan Devi and Anr. v. Nagar Nigam,
Gorakhpur and Arrand Dhampur Sugar Mills Ltd. v. State of U. P. and rthe court

9 AIR 2008 SC 1282



observed that,Applying the tests which emerge from the above g£deeSection 357, it
appears to us that the provision confers a powapled with a duty on the Courts to apply its
mind to the question of awarding compensation ergeriminal case. We say so because in
the background and context in which it was intreatljcthe power to award compensation
was intended to reassure the victim that he orisheot forgotten in the criminal justice
system. The victim would remain forgotten in theminal justice system if despite
Legislature having gone so far as to enact spegitigisions relating to victim compensation,
Courts choose to ignore the provisions altogetimelk @ not even apply their mind to the
guestion of compensation. It follows that unlessti®a 357 is read to confer an obligation on
Courts to apply their mind to the question of congaion, it would defeat the very object
behind the introduction of the provisioft.’

Further, after the survey of many caSeshe court observed that, “...Section 357
Cr.P.C. confers a duty on the Court to apply itednio the question of compensation in
every criminal case. It necessarily follows tha hourt mustlisclosethat it has applied its
mind to this question in every criminal case...”

Thus the combined reading bfari Singh v. Sukhbir Singh and Gtsand Ankush
Shivaji Gaikwad V. State of Maharashttavould invincibly lead to the following corollary

1. power of Courts to award compensation is not argilto other sentences ktis in
addition thereto

2. This power is intended to do something to reastugevictimthat he or shés not
forgottenin the criminal justice system

3. Itis a measure ofesponding appropriately to crime as well of rexlmy the victim
with the offender. It is, to some extent@structive approach to crimes

4. Section 357 Cr.P.C. confeaspower coupled with a dutyn the Courts to apply its

mind to the question of awarding compensation ergeriminal case.

10(2007) 8 SCC 338

" Supra notel Para 50
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5. It necessarily follows that th€ourt must disclose that it has applied its mindhis
guestion in every criminal case

6. If application of mind is not considered mandatditye entire provision would be
rendered a dead letter

7. disclosure of application of mind is best demortstidby recording reasons in support
of the order or conclusion

The court did not rule that, compensation shalpaiel in each and every case; rather,
the court declared that Section 357 Cr.P.C. corgswer coupled with a dutyn the Courts
to apply its mind to the question of awarding congaion in every criminal case and
disclosure of application of mind is best demornstidy recording reasons in support of the
order or conclusion. Accordingly the court alscedted the registry to send the copies of the
judgments to all lower courts to comply with. Thegent judgment answers the concerns of
judiciary when the court once disappointedly obedrthat ‘...Criminal justice would look
hollow if justice is not done to the victim of teeme..*

However, the concern of the victim is whether thwedr courts would really devote
enough time on section 357 and 357 A or would nygral lip service as has been witnessed
in number of earlier judgments. The devise of ¢tnies’ would discipline the approach of
lower courts in this regard. The development ofspnudence in the aftermath of this

judgment is noteworthy.

15 State of Gujarat v. Hon'ble High Court of GujarsitR 1998 SC 3164



